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 ALERT FOR LAWFUL PERMANENT RESIDENTS WITH CRIMINAL RECORDS 
 CONSIDERING APPLYING FOR UNITED STATES CITIZENSHIP 

by NYSDA Immigrant Defense Project 
[Revised June 26, 2003] 

 
 Any lawful permanent resident who has ever been arrested and charged with a crime, no 
matter how minor or how long ago, should proceed carefully if considering applying for 
naturalization as a United States citizen. Instead of granting citizenship, the Bureau of Citizenship 
and Immigration Services ("BCIS") may place such a permanent resident in removal proceedings 
(formerly called deportation proceedings). 
 
 This information sheet includes listings of the past criminal convictions or crime-related 
conduct (with a focus on New York State criminal offenses) that could result in a citizenship 
application triggering a lawful permanent resident's removal from the United States instead of a 
grant of United States citizenship. This information sheet also includes factors for a lawful 
permanent resident to consider in deciding whether to go forward with a citizenship application 
despite being subject to possible removal. 
 
When a lawful permanent resident applicant for citizenship with a criminal record might be placed 
in removal proceedings 
 
 * AGGRAVATED FELONY DEPORTABILITY: A lawful permanent resident who 
applies for United States citizenship may be placed in removal proceedings (with virtually no 
possibility of obtaining relief from removal from an Immigration Judge) if he or she has been 
convicted of one of the following "aggravated felony" crimes: 
 
  -- Murder, rape, or sexual abuse of a minor (including not only such NY 

felony offenses but possibly also NY misdemeanor sexual abuse involving a 
minor) 

  -- Illicit trafficking in a controlled substance (including NY felony drug sale 
offenses, and possibly also including NY felony drug possession offenses, as 
well as misdemeanor sale or second or subsequent misdemeanor possession 
offenses) 

  -- Illicit trafficking in firearms or destructive devices, or in explosive 
materials 

  -- Certain specified money laundering offenses or unlawful monetary 
transaction offenses PLUS amount of funds involved exceeded $10,000 

  -- Certain specified offenses relating to explosive materials or firearms 
  -- A crime of violence PLUS sentence of imprisonment of at least one year 
  -- A theft offense (including receipt of stolen property) or a burglary offense 

PLUS sentence of imprisonment of at least one year 
  -- Certain specified ransom-related offenses 
  -- Certain specified child pornography offenses 
  -- Certain specified racketeering or gambling offenses 
  -- An offense that relates to the owning, controlling, managing, or 

supervising of a prostitution business OR certain specified offenses 
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relating to prostitution, peonage, slavery, and involuntary servitude 
  -- Certain specified national security offenses 
  -- An offense that involves fraud or deceit PLUS loss to the victim(s) 

exceeds $10,000 OR an offense that is described in section 7201 of the 
Internal Revenue Code of 1986 PLUS revenue loss to the Government 
exceeds $10,000 

  -- Certain specified alien smuggling offenses 
  -- Certain specified illegal entry or reentry offenses 
  -- Certain specified passport or document fraud offenses PLUS sentence of 

imprisonment of at least 12 months 
  -- Failure to appear for service of a criminal sentence if the underlying 

offense is punishable by a term of imprisonment of at least 5 years 
  -- Commercial bribery, counterfeiting, forgery, or trafficking in vehicles 

the identification numbers of which have been altered, PLUS sentence of 
imprisonment of at least one year 

  -- Obstruction of justice, perjury or subornation of perjury, or bribery of 
a witness, PLUS sentence of imprisonment of at least one year 

  -- Failure to appear to answer to or dispose of a charge of a felony for 
which a sentence of at least 2 years' imprisonment may be imposed 

   
 * OTHER CRIMINAL CONVICTION DEPORTABILITY: Even if a conviction does 
not constitute an "aggravated felony," a lawful permanent resident may also be placed in removal 
proceedings (in some cases, with some possibility of relief from removal and, in other cases, with no 
prospect of relief) if he or she has ever been convicted of the following: 
 
  -- One crime involving moral turpitude ("CIMT") committed within 5 years after 

admission (the "crime involving moral turpitude" term includes crimes in many 
different NY offense categories, e.g., (1) crimes in which either an intent to steal 
or to defraud is an element (such as NY theft and forgery offenses but 
probably not criminal trespass, except possibly for criminal trespass in the 
first degree where weapons are involved), & (2) crimes in which bodily harm 
is caused or threatened by an intentional or willful act, or serious bodily harm 
is caused or threatened by a reckless act (such as NY murder, rape, and 
certain manslaughter and assault offenses) & (3) most NY sex offenses) 

 
   NOTE: For one CIMT within 5 years after admission to make an individual 

deportable, the offense must be one for which a sentence of one year of 
longer may be imposed; however, under New York State law, this 
deportation ground may include not only NY felony CIMTs but also NY 
Class A Misdemeanor CIMTs - such as petit larceny (NYPL Section 
155.25), theft of services, e.g., subway turnstile jumping (NYPL Section 
165.15), criminal possession of stolen property in the fifth degree (NYPL 
Section 165.40), and assault in the third degree, 1st subsection which 
requires specific intent (NYPL Section 120.00(1)) - since NY Class A 
misdemeanors are potentially punishable by a year in prison. 
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  -- Two crimes involving moral turpitude committed at any time 
 
   NOTE: 2 CIMTs make you deportable regardless of potential sentence; 

therefore, under New York State Law, this deportation ground may include 
not only NY felony and Class A misdemeanor CIMTs but also even low-
level NY Class B misdemeanors, such as prostitution (NYPL Section 
230.00). 

 
  -- Any controlled substance offense (other than a single offense of possession 

for one's own use of 30 grams or less of marijuana) (would probably include 
virtually all New York Penal Law Section 220 controlled substance offenses, 
Section 221 marijuana offenses unless a first-time possession offense which does not 
establish possession of 30 grams or more, and some drug-related Section 240 
offenses against public order, e.g., loitering, 1st degree, and criminal nuisance, 1st 
degree) 

 
  -- Any firearm or destructive device offense (could include crimes in many 

different NY offense categories, e.g., NY Penal Law Section 265 firearm crimes but 
also other offenses that include, as an element of the crime, use or possession of a 
firearm or dangerous weapon, such as certain NY assault and robbery charges) 

 
  -- Certain crimes of domestic violence, stalking, or child abuse, neglect, or 

abandonment (overlaps with the deportation ground for crimes involving moral 
turpitude but note that this ground may trigger deportability for a permanent resident 
who committed one such crime over 5 years after admission who would have been 
deportable under the CIMT ground only if convicted of two CIMTs) 

 
   NOTE: This ground only applies to convictions occurring on or after 

October 1, 1996. 
 
  -- Certain miscellaneous offenses (such as certain national security offenses, 

certain immigration crimes, and high-speed flight from an immigration checkpoint) 
 
 * CRIME-RELATED CONDUCT DEPORTABILITY: In some cases, even a lawful 
permanent resident who has not been criminally convicted, or whose conviction does not otherwise 
fit within any of the above deportation grounds, may be placed in removal proceedings for crime-
related conduct. It is uncertain to what extent the Immigration and Naturalization Service will 
initiate removal proceedings against such individuals who apply for citizenship but the Service has 
authority to do so if it chooses. Examples of crime-related deportation grounds not requiring a 
criminal conviction are: 
 
  -- Alien smuggling 
  -- Drug abuse or addiction 
  -- Violation of protection order (applies only to violations occurring on or after 

October 1, 1996) 
  -- Document fraud 
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  -- Falsely claiming citizenship 
  -- Terrorist activity 
  -- Unlawful voting 
 
Factors for a lawful permanent resident to consider in deciding whether to go forward with a 
citizenship application despite being subject to possible removal 
 
 Ironically, many lawful permanent residents with old convictions that make them deportable 
are not technically barred from naturalizing as a United States citizen. However, the Immigration 
and Nationality Act prohibits the BCIS from adjudicating any application for citizenship while 
removal proceedings are pending against the applicant (see INA 318, 8 U.S.C. 1429). So, if the 
BCIS initiates removal proceedings, the permanent resident will generally not be able to obtain 
citizenship even if he or she is eligible for naturalization. While a lawful permanent resident who is 
prima facie eligible for citizenship may ask an Immigration Judge to terminate the removal 
proceedings to permit a naturalization application to proceed to completion, such an individual 
would have to persuade the Immigration Judge that there are "exceptionally appealing or 
humanitarian factors" warranting termination of the removal proceedings (see 8 C.F.R. 239.2(f)). 
Therefore, the fact that a lawful permanent resident is prima facie eligible for citizenship will 
probably not help most permanent residents placed in removal proceedings avoid removal. The 
bottom line then is that a lawful permanent resident who has a criminal record that may trigger 
deportability should, in most cases, not apply for citizenship (or at the very least wait until more 
time has passed since the alleged criminal offense). 
 
 Nevertheless, in some cases, it is possible that a potentially deportable lawful permanent 
resident may decide to proceed with a citizenship application in the hope that removal proceedings 
will not be initiated, or in the hope that, if removal proceedings are initiated and the Immigration 
Judge is not willing to terminate those proceedings to permit the naturalization application to be 
adjudicated, an Immigration Judge or the INS will grant some other relief from removal. A lawful 
permanent resident might choose to go ahead and pursue citizenship despite the risk of removal for 
various reasons, including the following: 
 
 -- to declare allegiance to this country and to share in the rights and responsibilities of its 

citizens (such as voting) 
 -- to be able to petition for a relative seeking to immigrate to this country (or to be able to 

petition in an immediate relative or preference category that involves less waiting time) 
 -- to avoid the harsh effects of new legislation making many permanent residents ineligible 

for government programs such as Medicaid and Food Stamps 
 -- to avoid being detained and placed in removal proceedings after future travel abroad 
 -- to avoid being detained and placed in removal proceedings when applying to replace or 

renew a "green card" (note that since green cards now have an expiration date, all lawful 
permanent residents will need to renew their card at some point in the future) 

 
 A lawful permanent resident thinking about proceeding with an application for 
naturalization despite potential deportability should proceed very carefully and consider the 
following questions: 
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 (1) Has the lawful permanent resident been convicted on or after November 29, 1990 
of an "aggravated felony" (or convicted at any time of murder)? If the answer is yes, the 
lawful permanent resident is not only deportable but is also probably permanently ineligible for 
citizenship so that it is pointless for such an individual to run the risk of applying for citizenship. 
This is because of the "aggravated felony" bar on the finding of good moral character required for 
citizenship (see INA 101(f)(8), 8 U.S.C. 1101(f)(8)), which was made applicable to "aggravated 
felony" convictions on or after November 29, 1990 by the Immigration Act of 1990, Pub.L. No. 
101-649, 104 Stat. 4978, and made applicable to a murder conviction regardless of the date of 
conviction by the Miscellaneous and Technical Immigration and Naturalization Amendments of 
1991, Pub.L. No. 102-232, 105 Stat. 1733. 
 
 (2) Even if the lawful permanent resident has not been convicted of an aggravated 
felony on or after November 29, 1990, does the lawful permanent resident have a criminal 
record or any period of incarceration during the last five years? If a criminal offense or any 
period of incarceration took place during the last five years (or whatever period of residence and 
good moral character is required to establish the individual's eligibility for citizenship), the lawful 
permanent resident may also be barred from citizenship (at least until the required period of 
residence and good moral character has run without any such criminal encounters) so that it may 
also be pointless for such an individual to run the risk of applying for citizenship now. This would 
be the case if the permanent resident's criminal offense or period of incarceration falls within one the 
various other crime-related bars (other than the aggravated felony bar) to the required finding of 
good moral character (see INA 101(f), 8 U.S.C. 1101(f)). Note that these bars include confinement 
as a result of conviction to a penal institution for an aggregate period of one hundred and eighty days 
or more during the required period of residence and good moral character (see INA 101(f)(7), 8 
U.S.C. 1101(f)(7)). Even if the individual's naturalization is not statutorily barred from citizenship 
under one of these good moral character finding prohibitions, the BCIS could in its discretion find 
that such recent criminal encounters preclude a finding of good moral character (see INA 101(f), 8 
U.S.C. 1101(f)). 
 
 (3) Is the lawful permanent resident barred from any relief from removal should he 
or she be placed in removal proceedings? In evaluating the risk of whether to go forward with an 
application for citizenship when the criminal record does not bar naturalization, a lawful permanent 
resident who is deportable due to a criminal record may wish to consider whether he or she would be 
eligible for relief from removal (by carefully reviewing whether he or she meets the statutory 
eligibility requirements for the relief in question) and, if so, what are his or her chances of obtaining 
a favorable exercise of discretion by the Immigration Judge (by carefully reviewing the evidence of 
discretionary factors for or against a grant of relief). A lawful permanent resident should consult 
with an immigration attorney in making this evaluation. Some of the considerations are: 
 
 First, a lawful permanent resident convicted of an aggravated felony, no matter what the date 
of conviction, has little chance of obtaining relief from an Immigration Judge. Such permanent 
residents are specifically barred from obtaining INA 240A(a) cancellation of removal, the main 
relief from removal available to lawful permanent residents in removal proceedings, as well as the 
INA 212(h) waiver of criminal inadmissibility for a permanent resident seeking re-adjustment to a 
new period of permanent residence, and INA 208 asylum. Although INA 241(b)(3) withholding of 
removal or relief under the U.N. Convention Against Torture may not be absolutely precluded for a 
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lawful permanent resident convicted of an aggravated felony, such relief is very difficult to obtain. 
 
 Second, a lawful permanent resident whose criminal offense occurred within 7 years of his 
admission to the U.S. may be barred from INA 240A cancellation of removal, and the INA 212(h) 
waiver of criminal inadmissibility (see INA 240A(d)(1), INA 212(h)). 
 
 Third, a lawful permanent resident who is not barred from INA 240A cancellation of 
removal or some other form of relief, and who is relying on being able to obtain that relief should he 
or she be placed in removal proceedings after applying for citizenship, should make sure that he or 
she will be able to establish statutory eligibility, and will have substantial evidence of favorable 
discretionary factors ready to submit to the Immigration Judge. Favorable factors could include 
family ties within the U.S., residence of long duration in this country, evidence of hardship to the 
individual and family if removal were to occur, employment history, property or business ties, 
evidence of value and service to the community, and proof of genuine rehabilitation. The more 
serious and recent the criminal record, the more evidence of such favorable factors may be needed 
by the lawful permanent resident seeking to avoid removal. 
 
Questions regarding immigration consequences of criminal records 
 
 Questions regarding the immigration consequences of a particular criminal conviction or 
other disposition may be directed to the Immigrant Defense Project of the New York State 
Defenders Association on Tuesdays and Thursdays, 1:30 to 4:30 p.m., at (212) 898-4132. 


