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RE: Concerns with ORS 342.650 and prohibiting religious dress in schools 
 
Senate President Peter Courtney and House Speaker Dave Hunt: 
 
In the 2009 legislative session, the legislature passed SB786, known as the Oregon 
Workplace Religious Freedom Act.  At its heart, was the directive to expand and protect 
one’s ability to freely express their religion at work as long as such expression did not 
create an undue hardship on the employer.  Passing SB 786 was a good move forward in 
the protection of individual religious freedoms.   
 
However, the passage of SB 786 also brought to light a long-standing problem in Oregon 
law that must be corrected. Section 4 of the bill references ORS 342.650, a statute that we 
believe runs counter to the intent of SB 786 and should be repealed. 
 
It is our duty as statewide elected public officials to enforce laws enacted by the people 
and the legislature. It is also our duty as state leaders to raise concerns about laws to the 
legislature when issues arise regarding those laws.  
 
Although we are not aware of any school district since 1986 that has enforced this statute 
against a public school teacher, these legal issues present school districts with a difficult 
choice concerning the implementation and enforcement of ORS 342.650.    
 
ORS 342.650 has a dubious place in Oregon history.  This statute was introduced in 1922 
by State Representative Kaspar K. Kublis, a Ku Klux Klan sympathizer.  Kublis was an 
outspoken anti-Catholic who supported closing parochial schools and military academies. 
This was a difficult period in our state’s past and we must carefully scrutinize some 
legislation from that period.  ORS 342.650 is one such piece of legislation.  It targets 
individual rights by precluding only public school teachers from wearing any religious 
dress while performing duties.   
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The amendment to ORS 342.650 in SB 786 precludes a teacher who is prevented from 
wearing religious dress from filing any claim of religious discrimination under ORS 
chapter 659A, Oregon’s anti-discrimination statutes.  While this provision was an attempt 
to provide consistency in the statutes, it was based on the premise that ORS 342.650 
should be retained.  We believe it should not; ORS 342.650 serves only to restrict, rather 
than expand, religious freedoms.   
 
There are two primary reasons why ORS 342.650 must be repealed.  First, we are 
concerned that it exposes the state to the threat of civil rights litigation.  The statute 
potentially raises concerns related to the free exercise of religion, free speech, and Title 
VII civil rights protections. 
 
Second, ORS 342.650 is difficult to apply fairly. The statute states that “No 
teacher…shall wear any religious dress….” (emphasis added).  Taken literally, any dress 
could include the most incidental of accessories, from a small cross or Star of David, 
hidden from public view, to full body garb such as a Muslim burqa. To be valid, statutory 
restrictions on a constitutional right must be narrowly tailored to fulfill a compelling state 
interest.  Here, that interest is to prevent the establishment of a particular religion in an 
Oregon classroom.  But, the restriction is so broad, it precludes dress of which the 
students may not even be aware.  
 
In 1986, the Oregon Supreme Court concluded that ORS 342.650 did not on its face 
violate the Oregon Constitution’s guarantees of religious freedoms “if it is properly 
limited to actual incompatibility with the teaching function.”  Cooper v. Eugene School 
District No. 4J, 301 Or. 358 (1986).  The court did, however, purposefully narrow its 
decision to the very specific facts of that case.  It acknowledged that ORS 342.650 
“might indeed restrict a teacher’s First Amendment rights to the ‘free exercise’ of 
religion more than necessary if it were applied literally….”  The court therefore imposed 
a narrow construction that precludes a literal interpretation of the statute’s express terms, 
but the construction applied by the court leaves uncertainty about how much religious 
dress is permissible.  We share the court’s concern that literal application of this statute 
could result in violations of constitutional rights.     
 
In addition, the words “religious dress” are unclear. There is no definition as to what 
constitutes dress or what may pass as religious.  Some clothing items may be cultural in 
nature, not religious.  Also it is unclear whether religious dress is defined by the wearer 
or the observer.  
 
We believe that no employee of Oregon’s public schools should impose their religious 
belief on students. The U.S. and Oregon constitutions already preclude this. We also 
believe that individuals possess the freedom appropriately to express their religious belief 
through dress in ways that do not pose an undue hardship on their employer and, in the 
case of a public school, that do not interfere with a school environment neutral to 
religious influence.  
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Therefore, we believe that ORS 342.650 needlessly restrains personal expression through 
dress and does little to address any risk of government establishment of religion.  
Accordingly, we request the legislature repeal ORS 342.650 and 342.655 in the 2010 
session. 
 
The Bureau of Labor and Industries will continue to recognize the freedom of religious 
expression as provided in ORS chapter 659A.  The Department of Education will 
continue to enforce and investigate complaints made under ORS 659.850 and 659.855, 
which prohibit public schools from discriminating based on religion.  
 
Sincerely, 

                                     
                                                 
             Susan Castillo          Brad Avakian 
Superintendent of Public Instruction              Labor Commissioner 
 
 
CC:  Governor Ted Kulongoski 

Attorney General John Kroger 
Oregon State Legislators 

          
      


